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Background

» After an assessment - an assessee has two options either to file an
appeal before CIT(A) or revision petition to CIT u/s. 264

» CIT(A) is the First Appellate Authority under the Income Tax Act.

» Best opportunity to regularize issues not dealt with or incorrectly
dealt with in the assessment order.

» No right of appeal to Revenue or Department. Only revision under
Section 263

» Particularly in high pitched assessments where pressure of
recovery will be there, assessee requires to file appeal, stay
petition before AO, application for early hearing and reply to
penalty notice.




Preparatory steps before filing an Appeal - 1

» Read the assessment order twice.

» Ascertain the date of receipt of order. Under e-assessment or CPC
processed returns, receipt is on mail on the same day so date of
order and date of service of order will be same.

» Call for all notices particularly notice u/s 143(2),142(1) and Show
cause notices issued during assessment proceedings and replies
thereto. In case of reassessment call for notice u/s 148, reply
thereto, recorded reasons, objections to reopening and order
disposing objections. Copy of sanction. Take necessary action if
assessee doesn’t have the same.

» Where statement during survey, search or assessment proceedings
are relied upon by AO or statement of third parties are relied upon
or third party evidences are relied upon call for the same. Take
necessary action if assessee doesn’t have the same.




Preparatory steps before filing an Appeal - 2

» Also apply for order sheet noting where AO has relied on the same.

» Ascertain whether any reasons for addition / disallowance not
covered by the Show Cause Notice require production of additional
evidence.

» Ascertain whether additional evidences are required, to meet the
objections of the AO. If yes then ascertain cogent reasons for not
filing the same before AO.

» Ascertain whether it is possible to arrange additional evidence
before expiry of period of limitation.

Where-ever additional evidence are required to be filed , ground
of improper opportunity of hearing must be taken.

In case of reopening always take a general ground of reopening.
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Statutory Provision relating to CIT(A)

» Section 246A - Appealable Orders (exhaustive list)

» Section 248 - Appeal by Person denying liability to deduct tax u/s.
195

» Section 249 - Form of Appeal and Limitations
» Section 250 - Procedure in Appeal

» Section 251- Power of the CIT (A)

» Rule 46A - Filing of Additional Evidence




Filling an appeal before CIT(A)

U/s 246A U/s 248

I I

» Against the order passed by » Against the order passed
the Assessing officer (AO) u/s by the Assessing officer

143(1),143(3),147,154,201,271 (AO) u/s 195
etc




List of Order which are appealable before CIT (A)
[Section 246A] - 1

143(1) or (1B),200A(1) An Intimation, where assessee objects to the making of
or 206CB(1) adjustment in return of income or statement of TDS or TCS

143(3) Scrutiny assessment

144 Best judgment assessment

147 Income escaping assessment

153A,153 C Assessment or reassessment in search case
154,155 Relating to rectification

163 Treating the assessee an agent of non-resident
170 (2) or (3) Relating to assessment on successor

171 Assessment after partition of HUF



List of Order which are appealable before CIT (A)
[Section 246A] - 2

201 Treating the assessee deemed to be assessee in default for
failure to deduct the whole or any part of the tax or pay tax
after deduction

206(C)(6A) Treating the assessee deemed to be assessee in default for
failure to collect the whole or any part of the tax or after
collecting fails to pay the tax

237 Relating to refund
270 to 275 Penalty orders under Chapter XXl

92CD(3) Order passed on modified return filed in accordance with and
limited to the advance pricing agreement




Non-Appealable Orders

Following orders not mentioned specifically u/s 246A

» Order u/s 197(1) passed by AO [Non deduction of TDS or deduction
at lower rate]

» Interest charged u/s 220(2)

» No objection by the assessee to the rectification of assessment
order

» Rectification u/s 154 made on assessee’s consent
» Assessment made on agreed basis




Time Limit to file an Appeal [Section 249(2)]

Appeal should be file within a period of 30 days if

Appeal relate Appeal is In other
to assessment under u/s 248 cases

or pelnalty l l

30 days of date of the date
30 days of date of 30 days of date of on which intimation or the

service of notice of
demand payment of tax order sought to be appealed
against is served
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Condonation of delay in filing appeal
[Section 249(3)]

» Where the appellant has sufficient cause for not filling the appeal
by the due date, CIT(A) may condone the delay.

» It will be advisable that the appeal in such case is accompanied by
an application for condonation of delay narrating reason for delay.

» If the CIT(A) refuse to admit appeal after the prescribe period,
the assessee has a right to file an appeal again such order.




Condonation - General Principles

» Sufficient cause must be liberally construed

» Technical faults Vs. Cause of Justice

» Length of Delay is immaterial

» Litigant never benefits by resorting to delay

» If no malafide intention - delay shall be condoned

» Condonation is however an exception and not a rule




Condonation - Reasons

Following reasons may be stated for condonation

» Lack of Proper knowledge

» Serious illness of the assessee or family member

» Absence of due guidance by the consultant

» Facts surfacing at a latter date

» Reconciliation of various accounting items later on
» Computer getting infected - repaired later on
Reasons to avoid

» Through oversight, etc

» Wrong advice by CA




Fees for filing an appeal before
CIT(A) [Section 249 (1)]

(a) Where total income/loss computed by AO Rs 250
is Rs 1,00,000 or less

(b) Where total income/loss computed by AO Rs 500
exceed Rs 1,00,000 but does not exceed
Rs 2,00,000

(€) Where total income/loss computed by AO Rs 1000
exceed Rs 2,00,000

(d) Where the subject matter of an appeal is Rs 250
not covered under clauses (a),(b) and (c)

* In case of assessed loss : Minimum fees is Rs 250




Tax payable before filing an appeal
[Section 249 (4)]

No appeal shall be admitted unless
at the time of filing an appeal :-

Where no return has been filed,

the assessee has paid an amount

equal to the amount of advance
tax which was payable by him

Where return has been filed
and the assessee has paid tax
due on the return income

* In case assessee has not filed its return, the CIT(A) on an application
made by the assessee, may, for any good or sufficient reason to be
recorded in writing, exempt him from payment of tax.







Procedure for e-filing of Form 35

>
>
>
>
>
>

Login to user account in Income Tax E-filing Website

Go to menu o e-File o Income Tax Form
Select Form 35 and select submission mode as Prepare and submit online
Select the National Faceless appellant authority from drop down box.
Fill up the details in Form 35 and Verification part thereof.
The following documents shall be required while filing form -35

< Order against which appeal is being filed

< Notice of Demand

< In case of appeal against penalty, penalty order and assessment order

< Others - SOF, GOA, Appeal Fees challan and other documents

Attachment must not exceed 50mb in size and must be in pdf/zip
format.

Appeal should be verified through DSC or EVC as the case may be, of the
person who is authorized to verify the return u/s 140 of the Act.



Drafting of Grounds of Appeal

v

No format has been prescribed for drafting grounds of appeal

v

It should be precise, comprehensive, clear and constructively
numbered.

Should not be argumentative or narrative

It should be based on law point as well as merit point.

It should be in order of addition made in assessment order
Separate ground for each addition must be taken

Statement of facts should not be mixed with Grounds of appeal

>
>
>
>
>
>

Must mention the Appellant craves leave to add/ alter/ amend/
withdraw any or all grounds of appeal before or at the time appeal
proceedings

Leavy of interest, if any, should be taken as ground of appeal




Drafting of Statement of Facts

» No format/order has been prescribe for drafting statement of
facts

» It should have facts only and not the law points.

» Facts should contain only those facts which are relevant and directly
or indirectly connected with the additions made in the assessment
order

Facts should be clear and should not be in argumentative form
Story of the case is to be mentioned here
Facts should also cover those facts which are not considered by AO.

It should be comprehensive and complete.

vV v v VvV VY

Legal Decisions in support - whether to be mentioned 7?7 - Yes / No




Form 35 to file before CIT(A) [Rule 45]

» An appeal to CIT(A) shall be made in Form No.35. and should be filed
electronically

» Check all pre-filled details like - PAN, name, address, Phone no., email
address etc

» Select assessment year

» Insert details of the order appeal against - section, sub-section under
which the order passed, DIN, Date of order and Service of order.

» Details of an appeal in relation to any other assessment year is pending
in the case of the appellant with any CIT(A).

If appeal relates to any assessment, provide details of appeal : amount
of income assessed, total addition or disallowance, amount of addition
or disallowance, disputed demand etc.

Contd....




Form 35 to file before CIT(A) [Rule 45]

>

An appeal relates to penalty, provide detail of penalty order
If return has been filed, provide detail of taxes paid

If assessee paid taxes under the influence of sec 249(4), provide
details of tax payment-BSR code, serial no. etc.

Statement of facts in brief - must not exceed 1000 words
Grounds of appeal - each ground must not exceed 100 words

If there is delay in filing an appeal, enter grounds for
condonation- must not exceed 500 words

Detail of challan or appeal fees paid u/s 249(1) of the act

Form 35 does not accept special character e.g. # & % “7 * * * = + []
\ {} ! etc.

Contd....



Specimen of Form 35

FOELL 35
[Se= rule £57
Appeal to the Commissioner of Income-tax (A ppeal=s)
Dezizmation of the Commiszsiomer of Imcome—tax (Appeal=) — 3F_ Aidnmabai

HMHame =amd address of the Appellast

Biobile No. and Email IT>

T hether Dofboss COMIEUmnLCHTIon Eay beEe =enat oa
=rpailT

Fermanent Socount Mo ber

Tax Sccount MNMumber {IF available)}

Amseszyment YVear im Ccomnsecidom wiath whibch e
appeal is praferred

Axzzeszing oficer f Wabaoatbon offfcer pas=ings the
order appealed asmin=s

Taluation affcer passzad the order appealad again=t
a2mnd the date of suckh ornder

CDnder FMum ber of A sses et Cirder

Thhere the appeal relates o 2y ASSSSSNTLENET OF
pemalny,. the date of =ervice of the relevant notios of
deramd

Im aoy other case, the date of service of the
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Sectiomn amd Ccdmases of the Income-tas SAct 1551,
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Im c==e of Lao==, totzl dizzllowsaamcs of Los= in
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dizpurted in Appeal (i F= 5

Amousnt of Disputed Demand Jin B=s ) -Enter IJil in
mae of Lioss

Thhere @ renomm has been filed by the appeallant for
fhe assessmuent wear i copmectibonr  wwvith  wwkdck




Specimen of Form 35

fthe app==l is preferred, wwhether tegz doe om the
mcome has been paid i Hall I tHhe
am=wrer 1= il tHhe afformatine, give detaills of
DIy ImenT Fal i A oyt paid) Ad=n provids
acknowilsdsemernt momber aed date of fling .

T here the appeal relabes o any fax deducted mnder
section 195(1]), the dabe of payment of the taos

There oo rehan @z been filed By the appellaat for
the mzsezsment vear, whether an aonoont egual b
fthe amommt of advance tage as per s=ctbom IS0 0]
of the Imcome-t2age Act, 192681 bas: been paid (If the
am=wrer = il Hhe afformative, give detaills aof
payment and amonet paid)

Faci=s of the caze in brief

been filed m bereas of Foale 4465
If reply o akowe i1 Yes, fumiskh the H=st of =uch
dornrnentaay evidence

Whether there o delans in filing appsal 7
If reply o above iz Ve, enter the sroumds=s for
condonatron of Dwelay

Detmil=s of App=al Fess Paid
(BEEF Tode, Date of Payment, S=rial IMMomber,
Pal i Tery By ]

T here an app=al in relatron to 2oy other ass=s=oment

Tear is= pending in tkhe caze of the appellant wwith
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=0 Commis=iomner (Appeal=s) wwith whoms appeal
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Bl Appeal Mopakbesr;

oy I'=te of Appeal;
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Specimen of Form 35

£y =zectom amd sub-section of the Act umder
which the Assezsing Ddficer pass=d the order
appealed against and the dabe of zoch order

Addres=s e which notices may e =ent to the
appellant

Sizmad
CAppellant)
STATENMENMT OF FACTS AMNMNESNLUFE 1
GROTTHDE OF APPEATL AMMEINUFE X
Sigmed
[Appellanrt)
Formn of WVerificatbion
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Sigmed
[Appellant)
Fiumfbai: Status of appellamt — Pariner
HMohes:
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If appeals are pending in relation to mors than ans @aEsessment year, separate parisculars in respect
af ezch aszezsmment vear may be gnren.
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Additional Evidence - Rule 46A

» Appellant shall not be entitled to file any additional '
evidence at the appellate stage except the following :

» Where the assessing officer has refused to admit
evidence which ought to have been admitted ; or

» Where the appellant was prevented by sufficient cause
from producing the evidence which he was called upon to
produce by the assessing officer ; or

» Where the appellant was prevented by sufficient cause
from producing before the assessing officer any evidence
which is relevant to any ground of appeal ; or

» Where the assessing officer has made the order appealed
against without giving sufficient opportunity to the
appellant to adduce evidence relevant to any ground of
appeal




Faceless Appeal Scheme 2021
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Communication from Income tax department

g e—FiIing Ao Seimg " - - —
% Trcoms Tax Dopariment, Govasmment = inda % Call s >~ & English ~ ol s > Individual

Authorised Parimers ~ = = = SessionTime 2 8 I 0 2
Dashboard * Pending Actions * e-Proceedings

e-Proceeding

View e-Proceeding related to:

|m of Other PAN/TAN |

(= = Filter
For your Action (2) For your Information (2) L |
Proceeding Mame : First Appeal Proceedings Assessment Year : 2013-14
PAM Financial Year : 2012-13 View Notices (9)
Mame of Assessee + Add f View Authorized Representative I

» After filing Form 35 electronically user can see appeal related information
under “e-proceeding” tab on income tax portal.

» In our eg assessee has file an appeal for AY 2013-14. To view appeal related
notices user need to click “View Notice” tab.




Communication from Income tax department

Notice/ Communication Reference ID : 100053527475

Notice u/s ITBA/NFAC/S/62/2022- Description : [ITBAJEnablement of Communication
23/1046645248(1) Window

Document reference ID Issued On - 01-Nov-2022

[ Notice/Letter pdf ]

Seek/View Adjournment

» Once you click on “View notice” tab user will see that the income tax
department will first issue notice relating to “[ITBA] Enablement of
communication window”. Such notice say that the appeal window for such
user has been open by the income tax department.




Communication from Income tax department

Notice/ Communication Reference ID : 100055733117

250 ITBA/NFAC/F/APL_1/2022- Description : [ITBA]Hearing Motice u/s 2500f
Motice u/s 23/10483531 22(1) Income Tax Act 1961.
Document reference 1D |ssued On - 30-Dec-2022 ]
Response Due Date : 16-Jan-2023 Notice/Letter Pde
‘ Seek/View Adjournment ‘

» After notice of Enablement of communication window received from the department user will
receive “Hearing Notice u/s 250 of the act”. To view/download such notice user need to
click on “Notice/ Letter” tab.

» Once hearing notice received user need to submit his/her reply by clicking on “Submit” tab
and once user submit his reply same can be seen by clicking on “View Response” tab.

» If user want an adjournment of his hearing same can be done by clicking on “Seek/View
Adjournment” tab.




Communication from Income tax department

WView Response to Motice 1D 100055733117

First fippeal Procsedings D - — T0W2-13
1314 ITRBAS MRS oAl 15720022 - F50

FAMEEaSIT 2]

[I'I'E-.A]I—l-:aring Mofice w'= F50ofF

Imcoomes Tax fact 1557
HEEP'}HEEE =+ Add SNaw Reasponsss
Dmar Shr Fleases cepe ayttached point 16 Jan-2023 Full =

wine cubmaccicn amnd idex of pepe
r boolk with relevamt doecumestes. W
= oo seek opporfenity for persaon
al hearnng therough video confersnc
ing puUrsuEsn T to Rule= 1202 of Matio
mal Fao=le=x Sope=al Scheme 20027

Artachments

S of_Facsar _ E-oeobc ——— ZO0==

mdex_ ol _Fapsar_ Book 15 dan S0ES peEt e wa

LT &0 T 212 Fapariseseod Fas T FiCT A 1514 Fapserioon b Fart
L I T AT e mememesmmannes e
FAKET &Y 1514 Faparbo=ok Fart Ffi=CT A% 1512 Fapasris=ook Fars
FAET &N 1214 Faperbook Pert W pdT (2w T A0 1514 Faperbook Por? Wilopd? = w2
| ok, ST | e o T T |

» Once user click on view response tab user will see the above screen from
where user can download acknowledgment of his reply by clicking on
“Acknowledgment” tab




Communication from Income tax department

| Q |
Notice/ Communication Reference 1D ; 100057077198
VC_APL ITBA/NFAC/F/VC_APL/2022 Description : ITBAJVC NOTICE
Notice u/s -23/1049275270(1) Issued On : 31-Jan-2023
Document reference 1D RESDO"ISE Due Date : 15-Feb-2023

‘ Seek/View Adjournment

[ Notice/Letter pdf ]

‘ Seek Video Conferencing

» After submitting reply of hearing notice user will receive the notice of “Video
conference” (VC) from income tax department.

» User need to give his reply by clicking on “Seek Video Conferencing” tab.

» Once user click on seek video conference tab link will be provided by the
income tax department on the registered e mail id of the user to attend the
hearing through VC.




Power of CIT(A)

» As proposed by the finance minister in Budget Speech of 2023, that
wherever the words and brackets “the Commissioner (Appeals)”,
the words and brackets “the Joint Commissioner (Appeals) or the
Commissioner (Appeals)” shall be substituted.

» New post of Joint/Additional Commissioner (Appeals) created; 100
new Joint Commissioners to be deployed to reduce pending
appeals.

» Responsible for disposal of small appeals.

» The power granted to commissioner(appeal) is also extended to
Joint commissioner of Income Tax (Appeal).







Proposed Amendments

» As proposed by the finance minister in Budget Speech of 2023, that
wherever the words and brackets “the Commissioner (Appeals)”,
the words and brackets “the Joint Commissioner (Appeals) or the
Commissioner (Appeals)” shall be substituted.

» New post of Joint/Additional Commissioner (Appeals) created; 100
new Joint Commissioners to be deployed to reduce pending
appeals.

» Responsible for disposal of small appeals.

» The power granted to commissioner(appeal) is also extended to
Joint commissioner of Income Tax (Appeal).
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